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Nos. 00-5212, 5213

MICROSOFT CORPORATION,
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ON APPEAL FROM THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MICROSOFT CORPORATION'SOPPOSITION TO PLAINTIFES
MOTION FOR IMMEDIATE ISSUANCE OF THE MANDATE

On June 28, 2001, the Court issued an Order on its own motion directing the Clerk to
withhold issuance of the mandate until seven days after disposition of any timely-filed peti-
tion for rehearing. Under Rule 40(a)(1) of the Federal Rules of Appellate Procedure and
Circuit Rule 35, appellant Microsoft Corporation (“Microsoft”) and plaintiffs each had 45
daysin which to file a petition for rehearing. On July 13, 2001, plaintiffs filed the instant
motion seeking immediate issuance of the mandate. In that motion, plaintiffs stated that
they did not intend to file a petition for rehearing in this Court or to seek Supreme Court

review at this stage of the proceedings.



On July 18, 2001, Microsoft filed a petition for rehearing. That petition requested
the Court to reconsider its holding that Microsoft violated Section 2 by “commingling” soft-
ware code specific to Web browsing with software code used for other purposesin certain
filesin Windows 98. Microsoft had informed the Department of Justice that it would be
filing a petition for rehearing before plaintiffs filed their motion seeking immediate issuance
of the mandate. On July 19, 2001, the Court issued an Order directing plaintiffs to respond
to Microsoft’s petition for rehearing on or before August 3, 2001.

Microsoft’ s petition for rehearing raises a substantial question and thus merits the
attention of the Court. The mandate plainly should not issue while the Court is still consi-
dering Microsoft’ s petition and plaintiffs’ response. See 20A JAMES WM. MOORE, MOORE’ S
FEDERAL PRACTICE 8 341.13 (3d ed. 2001).

Moreover, consistent with this Court’ s June 28, 2001 Order and with standard prac-
tice under Rule 41(b) of the Federal Rules of Appellate Procedure and Circuit Rule 41(a)(1),
issuance of the mandate should also be stayed for seven days following disposition of
Microsoft’s petition for rehearing. See 16A CHARLESA. WRIGHT, ARTHUR R. MILLER &
EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3987, at 740 (3d ed. 1999).
Microsoft is currently considering whether to file a petition for awrit of certiorari in the
Supreme Court. If Microsoft decidesto seek Supreme Court review, it intends to file—
within seven days of this Court’ s disposition of Microsoft’s petition for rehearing—a motion
to stay issuance of the mandate pending the filing of its petition for awrit of certiorari. Such
amotion, if filed, would undertake to establish that there are substantial questions presented
for Supreme Court review and that there is good cause for astay. See FED. R. APp. P.

41(d)(2); D.C. CIR. R. 41(3)(2).



At this point, there is no basis to predetermine—as plaintiffs urge the Court to do in

their motion—*that there is no reasonable likelihood that the Supreme Court would grant

review.” See Johnson v. Bechtel Assocs. Prof’| Corp., 801 F.2d 412, 415 (D.C. Cir 1986).

Indeed, it was less than one year ago that the Department of Justice was vigorously urging

the Supreme Court to accept adirect appeal in this case based on its “immense importance

to our national economy.” U.S. Resp. to Jurisdictional Statement at 13. With the benefit of

this Court’ s narrowing and focusing of the issues, the Supreme Court may well undertake a

review of one or more questions presented by the case now.

Accordingly, for the foregoing reasons, Microsoft requests that the Court deny

plaintiffs motion for immediate issuance of the mandate.
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